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the Corporation as receiver to exercise
its discretion, upon appropriate deter-
mination, to make payments or credit
amounts, pursuant to 12 TU.S.C.
5390(b)(4), (d)(4), or (h)(B)(E) to or for
some creditors but not others similarly
situated at the same level of payment
priority, the receiver shall not exercise
such authority in a manner that would
result in the following recovering more
than the amount established and due
under 12 U.S.C. 5390(b)(1), or other pri-
orities of payment specified by law:

(1) Holders of long-term senior debt
who have a claim entitled to priority of
payment at the level set out under 12
U.S.C. 5390(b)(1)(E);

(2) Holders of subordinated debt who
have a claim entitled to priority of
payment at the level set out under 12
U.S.C. 5390(b)(1)(F);

(3) Shareholders, members, general
partners, limited partners, or other
persons who have a claim entitled to
priority of payment at the level set out
under 12 U.S.C. 5390 (b)(1)(H); or

(4) Other holders of claims entitled to
priority of payment at the level set out
under 12 U.S.C. 5390(b)(1)(E) unless the
Corporation, through the affirmative
vote of a majority the members of the
Board of Directors then serving, and in
its sole discretion, specifically deter-
mines that additional payments or
credit amounts to such holders are nec-
essary and meet all of the require-
ments under 12 U.S.C. 5390(b)(4), (d)(4),
or (h)(5)(E), as applicable. The author-
ity of the Board to make the foregoing
determination cannot be delegated.
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Subpart C—Receivership
Administrative Claims Process

SOURCE: 76 FR 41644, July 15, 2011, unless
otherwise noted.

§380.30 Receivership administrative

claims process.

The Corporation as receiver of a cov-
ered financial company shall determine
claims against the covered financial
company and the receiver of the cov-
ered financial company in accordance
with the procedures set forth in 12
U.S.C. 5390(a)(2)-(5) and the regulations
promulgated by the Corporation.

§380.33

§380.31 Scope.

Nothing in this subpart C shall apply
to any liability or obligation of a
bridge financial company or its assets
or liabilities, or to any extension of
credit from a Federal reserve bank or
the Corporation to a covered financial
company.

§380.32 Claims bar date.

Upon its appointment as receiver for
a covered financial company, the Cor-
poration as receiver shall establish a
claims bar date by which date creditors
of the covered financial company shall
present their claims, together with
proof, to the receiver. The claims bar
date shall be not less than 90 days after
the date on which the notice to credi-
tors to file claims is first published
under §380.33(a).

§380.33 Notice requirements.

(a) Notice by publication. Promptly
after its appointment as receiver for a
covered financial company, the Cor-
poration as receiver shall publish a no-
tice to the creditors of the covered fi-
nancial company to file their claims
with the receiver no later than the
claims bar date. The Corporation as re-
ceiver shall republish such notice 1
month and 2 months, respectively,
after the date the notice is first pub-
lished. The notice to creditors shall be
published in one or more newspapers of
general circulation where the covered
financial company has its principal
place or places of business. In addition
to such publication in a newspaper, the
Corporation as receiver may post the
notice on the FDIC’s Web site at
www.fdic.gov.

(b) Notice by mailing. At the time of
the first publication of the notice to
creditors, the Corporation as receiver
shall mail a notice to present claims no
later than the claims bar date to any
creditor shown in the books and
records of the covered financial com-
pany. Such notice shall be sent to the
last known address of the creditor ap-
pearing in the books and records or ap-
pearing in any claim found in the
records of the covered financial com-
pany.

(c) Notice by electronic media. After
publishing and mailing notice as re-
quired by paragraphs (a) and (b) of this
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§380.34

section, the Corporation as receiver
may communicate by electronic media
with any claimant who expressly
agrees to such form of communication.
(d) Discovered claimants. Upon dis-
covery of the name and address of a
claimant not appearing in the books
and records of the covered financial
company, the Corporation as receiver
shall, not later than 30 days after the
discovery of such name and address,
mail a notice to such claimant to file a
claim no later than the claims bar
date. Any claimant not appearing on
the books and records that is discov-
ered before the claims bar date shall be
required to file a claim before the
claims bar date, subject to the excep-
tion of §380.35(b)(2). If a claimant not
appearing on the books and records is
discovered after the claims bar date,
the Corporation as receiver shall notify
the claimant to file a claim by a date
not later than 90 days from the date
appearing on the notice that is mailed
to such creditor. Any claim filed after
such date shall be disallowed, and such
disallowance shall be final.

§380.34 Procedures for filing claim.

(a) In general. The Corporation as re-
ceiver shall provide, in a reasonably
practicable manner, instructions for
filing a claim, including by the fol-
lowing means:

(1) Providing contact information in
the publication notice;

(2) Including in the mailed notice a
proof of claim form that has filing in-
structions; or

(3) Posting filing instructions on the
Corporation’s public Web site at
www.fdic.gov.

(b) When claim is deemed filed. A claim
that is mailed to the receiver in ac-
cordance with the instructions estab-
lished under paragraph (a) of this sec-
tion shall be deemed to be filed as of
the date of postmark. A claim that is
sent to the receiver by electronic
media or fax in accordance with the in-
structions established under paragraph
(a) shall be deemed to be filed as of the
date of transmission by the claimant.

(c) Class claimants. If a claimant is a
member of a class for purposes of a
class action lawsuit, whether or not
the class has been certified by a court,
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each claimant must file its claim with
the Corporation as receiver separately.

(d) Indenture trustee. A trustee ap-
pointed under an indenture or other ap-
plicable trust document related to in-
vestments or other financial activities
may file a claim on behalf of the per-
sons who appointed the trustee.

(e) Legal effect of filing. (1) Pursuant
to 12 U.S.C. 5390(a)(3)(E)(i), the filing of
a claim with the receiver shall con-
stitute a commencement of an action
for purposes of any applicable statute
of limitations.

(2) No prejudice to continuation of ac-
tion. Pursuant to 12 U.S.C.
5390(a)(3)(E)(ii) and subject to 12 U.S.C.
5390(a)(8), the filing of a claim with the
receiver shall not prejudice any right
of the claimant to continue, after the
receiver’s determination of the claim,
any action which was filed before the
date of appointment of the receiver for
the covered financial company.

§380.35 Determination of claims.

(a) In general. The Corporation as re-
ceiver shall allow any claim received
by the receiver on or before the claims
bar date if such claim is proved to the
satisfaction of the receiver. Except as
provided in 12 U.S.C. 5390(a)(3)(D)(iii),
the Corporation as receiver may dis-
allow any portion of any claim by a
creditor or claim of a security, pref-
erence, setoff, or priority which is not
proved to the satisfaction of the re-
ceiver.

(b) Disallowance of claims filed after
the claims bar date. (1) Except as other-
wise provided in this section, any claim
filed after the claims bar date shall be
disallowed, and such disallowance shall
be final, as provided by 12 TU.S.C.
5390(a)(3)(C)(1).

(2) Certain exceptions. Paragraph (b)(1)
of this section shall not apply with re-
spect to any claim filed by a claimant
after the claims bar date and such
claim shall be considered by the re-
ceiver if:

(i) The claimant did not receive no-
tice of the appointment of the receiver
in time to file such claim before the
claims bar date, or the claim is based
upon an act or omission of the Corpora-
tion as receiver that occurs after the
claims bar date has passed, and
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